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v. 

AMADEO AUGUSTO LUCIANO SANTELISES. 

Appellant. 


brief for appellant 

STATEMENT OF ISSUE PRESENTED 

1. Whether Appellant’s plea of gu ‘y was made 
voluntarily where he was denied effective assistance of 
counsel, and neither the Court nor his counsel warned him 
that one of the consequences of his plea of guilty was 
mandatory deportation. 

STATEMENT OF THE CASE 

I he appellant. Aniadeo Augusto Luciano Santelises. a 
lawlul permanent resident of the United States, plead 
guilty to fourteen counts ot an indictment on December 7. 
1%5 (App.p.A-1.1) which had been tiled in the Southern 
District of New York on July 16. I%5. Two counts of the 
indictment contained allegations of violation of 18 U.S.C. 
Sec. 1546. 


On June 9, 1966 deportation proceedings were com¬ 
menced by the Immigration & Naturalization Service on 
i U' ground that appellant is mandatorily subject to 
deportation pursuant to Section 241(a)(5) of the Im¬ 
migration & Nationality Act. 8 U.S.C. See. 1251(a)(5), as a 
person who has been convicted under 18 U.S.C. Sec. 1546. 
Petitioner was found deportable under Section 241(a)(5), 
tor which there is no administrative relief available. 

On April 10. 1972, appellant filed a petition before the 
District Court of the Southern District of New York, to set 
aside his guilty plea to counts 18 and 19 of the 1%S in¬ 
dictment on the basis that the plea was not knowingly and 
voluntarily tendered due to the fact that he had not been 
informed that deportation was a consequence of a con¬ 
viction under 18 U.S.C. Sec. 1546. 

The District Court denied the petition, and the Court of 
ppeals affirmed. United States v. Santelises. 476 F.2d 
(2nd Cir. 1973). I he Court noted in a footnote that 
appellant had failed to submit an affidavit of counsel 
collaborating his allegation that he was unaware that 
deportation was a probable consequence of the guilty plea 
and that such failure independently justified the District 
Court s decision. 476 F.2d at 790. Footenote 3. 

On June 10, 1974 appellant filed a new petition for Writ 
of Error Coram Nobis in the District Court for the 
Southern District of New York, including an affidav it from 
the attorney who had represented appellant at the time of 
his criminal conviction (App. p. A-3). 

On July 30. 1974. the District Court again denied ap¬ 
pellant s petition from which this appeal is taken. 
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STATEMENT OF THE FACTS 

The appellant, Amadeo Augusto Luciano Santelises, is a 
lawful permanent resident of the United States, residing 
here with his wife and American citizen child. On July 16, 
1%5, Mr. Santelises was charged in an indictment filed in 
the Southern District of New York, with various offenses 
connected with the preparation and use of false im¬ 
migration documents. On December 7, 1%5, Santelises. 
appearing with his attorney. Mr. Robert Mitchell, pleaded 
guilty to 14 counts of the indictment, two of which con¬ 
tained an allegation of violation of 18 U.S.C. Sec. 1546. On 
January 28. 1966, sentence was suspended and the 
petitioner was placed on probation for a period of one year. 
The period of probation was satisfactorily completed on 
January 27. 1967. 

On June 9, 1966, deportation proceedings were com¬ 
menced by the Immigration & Naturalization Service on 
the ground that petitioner is mandatorily subject to 
deportation (upon order of the Attorney General), pur¬ 
suant to Section 241(a)(5) of the Immigration Ac Nationality 
Act. 8 U.S.C., Sec. 1251(a)(5), as a person who has been 
convicted under 18 U.S.C.. Section 1546, and was found 
deportable under that Section, for which there is no ad¬ 
ministrative relief available. 

On April 10, 1972, the appellant brought a previous 
petition before the District Court for the Southern District 
of New York, to set aside his plea of guilty to counts 18 and 
19 of the 1965 indictment. The District Judge concluded 
that jurisdiction existed under 28 U.S.C. Sec. 1651(a). the 
‘‘All Writs” Statute, and treated the petition as a request 
for a Writ of Error Coram Nobis. (Unreported. 72 Civ. 
1470). 

In his petition filed in 1972, appellant urged that his plea 
of guilty to counts 18 and 19 of the 1965 indictment was not 
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knowingly and voluntarily tendered because he was not 
informed that deportation was a consequence of a con¬ 
viction under IN U.S.C.. Sec. 1546. The Court rejected this 
claim without holding a hearing. The Court's dismissal of 
the petition was based on the holding in United States v. 
Parrino, 212 F.2d 919 (2nd Cir. 1954) to the effect that 
deportation was a collateral consequence of conviction, of 
which the accused need not be informed prior to ac¬ 
ceptance of his guilty plea. The decision of the District 
Judge was also based upon the rule of Grant v. United 
States, 451 F.2d 931 (2nd Cir. 1971), to the effect that 
where a guilty plea was entered prior to the effective date of 
the amendment of Rule 11 of the Federal Rules of Criminal 
Procedure, a petitioner for a Writ of F>ror setting aside his 
conviction, must submit an affidavit from the attorney who 
represented him at the time ot the plea, in support of an 
allegation that the petitioner was unaware of the con¬ 
sequences of his plea. 

On appeal, the decision of the District Judge dismissing 
the petition was affirmed by the U.S. Court of Appeals for 
the Second Circuit. United States t\ Santelises. 476 F.2d 
7N7 (1973). In its opinion, the Court noted that: 

"Santelises does not allege that he was af¬ 
firmatively misled by counsel, and he has not made 
out any claim ot ineffective assistance of counsel.” 

In a footnote, the Court added that Santelises’ failure to 
submit an affidavit of counsel corroborating his allegation 
that he was unaware that deportation was a possible 
consequence ot the guilty plea, independently justified the 
decision to dismiss below on the authority of Grant v. 
United States, supra. (476 F.2d at 790). 

On June 10, 1974, Appellant tiled a new petition for Writ 
of Error Coram Nobis, which included the affidavit of 
Robert Mitchell. &App. A-35), the attorney who 
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represented appellant at the time in which he had pleaded 
gu.lty to the counts of the indictment which subsequently 

him Th ' n ,rV ,r<ler ° f deportation bein « entered against 
him. I he affidavit indicates that the petitioner, in 1965 

had changed h.s plea from not guilty to guilty, to the 

specified counts in the indictment upon the advice of 

counsel, and that in conferences between said counsel and 

the appellant prior to his decision to enter the plea of guilty 

to 14 counts of the indictment, the appellant was never 

informed that, as an alien present in the United States, he 

would be subject to deportation upon order of the Attorney 

General, after a conviction under 18 U.S C Sec 1546 

I he Affidavit also states that, as far as the declarant knew.' 

he appellant was totally unaware of the consequences of 
Ins plea. 


SUMMARY OF ARGUMENT 

Appellant’s plea of guilty to counts 18 and 19 of the 
indictment should be vacated because appellant’s plea of 
guilty was not made voluntarily in that neither he nor his 
counsel were aware of the fact that one of the consequences 
of such plea was the mandatory deportation of appellant 
and therefore appellant is entitled to a full hearing on the 
merits of his petition. 
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ARGUMENT 
POINT I 

THE JUDGMENT OF CONVICTION 
PREDICATED UPON THE PLEA OF GUILTY 
TO COUNTS 18 AND 19 OF THE INDICTMENT 
SHOULD BE VACATED, lN THAT SUCH PLEA 
WAS NOT VOLUNTARILY OFFERED 

It is well established in American jurisprudence that a 
guilty plea made under circumstances which deprive it of 
the character of a voluntary act, is void, and that a con¬ 
viction based upon such a plea is open to collateral attack. 
Muehibroda v. Untied States. 368 U.S. 437 (1962); Walker 
v. Johnston, 312 U.S. 275 (1940). It is also clear that where 
a petitioner who has pleaded guilty to the commission of a 
Federal offense raises substantial questions as to the 
voluntariness of that plea in a collateral proceeding, he is 
entitled to a full hearing on his petition. Muehibroda v. 
United States, supra, at 513. 

In the petition Filed before the District Court, the ap¬ 
pellant asserted that at the time he pleaded guilty to counts 
18 and 19 ol the indictment, he was not informed by his 
attorney or by the Court, that one of the consequences of 
his plea was mandatory deportation upon order of the 
Attorney General under applicable Federal statutes. The 
petition alleged that the appellant was completely unaware 
of such consequence prior to the institution of deportation 
proceedings against him. The allegation , in the petition are 
supported by the Affidavit of Robert Mitchell, (App. p. 35) 
the attorney who represented the appellant at his criminal 
proceeding, sworn to the sixth day of December. 1973. The 
petition states that the failure of this attorney to advise 
appellant that deportation was a consequence of his plea of 
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WJihy to violations of 28 U.S.C. Sec. 1546. conctituted an 
eilcctive denial ol Ihe assistance of counsel at the lime he 
entered his plea ot guilty. 

The case Jaw is clear that a defendant’s awareness of the 
consequences ot a plea of guilty is one of the factors which 
bear upon the vduntariness of a confession under the rule 

Kan ‘ nteld V • United Stales. 451 
.' _ nd C,r ’ 1971 T Jones v. United States. 440 F.2d 

2 " d (ir ; 197!,: C,unt v - United States. 451 F.2d 931 

Cir 1970)' Th ,: R 'Z Vnited StateS ' 435 R2d 177 (2nd 
C,r ! 970) - Fhe rr,odcrn trend has been to include an in¬ 
creasing number of factors within the concept of the 
consequences” of the plea. In Sims v . United States 272 

mvs %, ( ,H d r ,%f,, hT* 282 R2d 294 ’ cm - dmM 

und^'f' ^ Urt hdd ,hat 3 8 ui,t >' P' ea is not made 

undu- tan^ngly and ts subject to collateral attack where 

.he defendant does not know the maximum sentence which 

can be imposed. See. also, Matthew v. United States. 308 

f-.Supp. 456 (1%9). Similarly, it has been held that a 

dtfcm ant who pleads guilty without being informed that 

c lav, mandates that he will be ineligible for probation or 

parole, does not plead with an understanding of the 

consequences of the plea. Munich v. United States 137 

410 F 3 2 5 d^ r r ^ SCCalSO ’ ° Urant V ■ United States. 
177 n h r , S ' Clf ' ,%9) : Bye v ■ United States. 435 F2d 
n ir. 70). Additionally, the modern trend has 
been crystallized in Rule 11 of the Federal Rules of 
nmmal Procedure, as amended in 1966. which provide S / 
ha the Court “shall not accept a plea of guilty without 
us addressing the defendant personally and determining 
that the plea is made voluntarily with understanding of the 
na ure and consequences of the plea.” (Emphasis added) 

) he Supreme Court has held that violation of Rule 11 in 

date aC ot e t P he an 1 0f 8Ui ' ty P ' ea by ,he Court after effective 
date of the rule, is grounds for automatic vacation of the 
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conviction. McCarthy v. United States. 394 U.S. 459 
(1969). In situations such as the case at bar. to which the 
amended rule does not apply, the Supreme Court has 
reiterated that the defendant has access to the full spec¬ 
trum of post conviction remedies to attack the volun¬ 
tariness of a guilty plea. Halliday v. United States. 394 
U.S. 831 (1969). 

In United States v. Santelises, supra, the Court held on 
the record before it, that the Trial Judge’s failure to inform 
appellant that conviction under 18 U.S.C., Section 1546 
would subject him to deportation proceedings did not 
render the appellant’s plea of guilty involuntary. The 
Court, however, clearly left open the possibility of a 
subsequent proceeding to set aside the convictions on a 
different record. The Court noted the limited nature of its 
holding at 476 F.2d 789, as follows: 

‘‘It is sufficient to state at this time that the mere 
failure of a District Judge to warn a defendant of 
the possibility of deportation as a consequence of 
his plea, does not, without more, amount to a 
violation of constitutional due process, thereby 
rendering the plea invalid.” 

The Court also stated, as an indication of the limited 
nature of its holding: 

"... it is clear that Santelises does not allege th; * 
he was affirmatively misled by counsel, and he has 
not made out any claim of ineffective assistance of 
counsel . . . Santelises failure to submit an af¬ 
fidavit of counsel. corroborating his allegation that 
he was unaware that deportation was a possible 
consequence of the guilty plea, independently 
justified the decision to dismiss below , see Grant v. 
United States. 451 F.2d 931 (2nd Cir. 1971); c.f. 
United States v. Wisniewski. (2nd Cir. 1973); 478 
F.2d 274. 284 (1973).’’ 


On the basis of the above, the appellant submits that the 
allegations made in the present petition, together with the 
supporting affidavit of Robert Mitchell. Esq., supporting 
appellant s request tor a full hearing before the District 
Court, in order to determine whether his plea of guilty to 
the specified counts of the 1965 indictment was knowingly 
made ,n the absence of knowledge of the consequences 
thereof, and in the absence of effective assistance by 
counsel. It is respectfully submitted that, under the 
decision of the Court in the previous case, the rule of 
United States v. Parana, supra . should not bar the ap¬ 
pellant s right to a full hearing on the matters raised 
herein. 


CONCLUSION 

Appellant submits that the judgment of the United 
tates District Court for the Southern District of New York 
dismissing the petition should be reversed and that the 
Court order the case remanded to the District Court with 
instructions that the District Court hold a full evidentiary 
hearing concerning the voluntariness of appellant’s plea of 
guilty to counts 18 and 19 of the indictment 


Respectfully submitted. 


FRIED. FRAGOMEN & DEL REY P C 
Attorneys for Appellant 


AUSTIN T. FRAGOMEN. JR., 
Of Counsel 




























SI ATE OF NEW YORK ) 

: ss: 

COUNTY OF RICHMOND ) 

ROBERT BAILEY, being duly sworn, deposes .»nd says, that deponent is not a party 
to the action, is over 18 years of age and resides at 286 Richmond Avenue, Staten Island, 
N.Y. 10302. That on the day of > / , 1974 deponent served the 

upon / ', / 


attorney(s) for ,>'. ... . . , , 


- / j / 

in this action, at // J 

y/ 

N-_ L. 

the address designated by said attorney(s) for that purpose by depositing 3 true copies <*• 
same enclosed in a postpaid properly addressed wrapper, in an official depository under 
the exclusive care and custody of the United States post office department within the 
State of New York. 




ROBERT BAILEY 


Sworn to before me, this 


of 


// ' ■' 

WILLIAM BAILEY 

Notary Public, State of New York 
No 43-0132945 
Qualified in Richmond County 
Commission Expires March 30, 1976 











